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Memorandum 75-4
Subject: Study 72 - Liguidated Damages

Attached to this memorandum is e staff draft of the Recommendation
Relating to Liquidated Demages incorporating the decisions made at the
November meeting. Attached as Exhibit I is a letter from Richard Agay
commenting on the materials on liquidated damages considered at the last
meeting. Basically, Mr. Agay would seem to agree with the decisions
made at the November meetlng with the probable exception that he would
prefer retaining the earnest money deposit provision and providing a
higher level of automatically valid liquidsted damages in real property
sales contracts.

The recommendation as redraftied retains the approach of the first
recommendation; the_need for uphelding ligquidated damages provisions une
less they are shown to be unreassonable in light of the circumstances exe
isting at the time of contracting is emphasized. The new material concern-
ing adhesion and consumer contracte is treated as an exceptior to this
general approach.

The staff was directed to determine whether subdivision {e) of Sec-
tion 3320 in the original recommendation (providing an exception to the
earnest money provisions in the case of installment land contracts) should
be retained. The staff has concluded that, since the reason for the excep-
tion was to prevent payments under such contracts from being automatically
valid liquidated damages under the provisions of subdivisions {b) and {c),
the substance of subdivision {e) is no longer needed. Under both the

origiral and redrafted recommendation, liquidated damages in installment



land contracts would be left to other provisions. The only remaining
question is whether Sectlon 3320 in the redrafted recommendation (requir-
ing liguidated damages provisions in contracts for the sale of real
property to be separately signed or initialed by both parties) does or
should apply to instaliment land contracts. The staff can see no reason
why thls requirement should not be applied to such contracts since its
purpose is to glve the parties notice of the clause; hence, the exception

should not he retained.

Respectfully submitted,

Sten ¢G. Ulrich
Iegal Counsel



Meno T5-i EXHIBIT I

RICHARD D AGAY
CResTVIEW 73595 ATTORNEY AT LAY
Theuowt -1791 1900 AVENUE OF THE STARS - SUITE 800
LOS ANGELES, CALIFORNIA 90067

I REPLY PLEASE REFER TO:

RDA -~ Legislation

November 20, 1974

v

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Re: Liquidated Damages

Dear Mr. DeMoully:

I have read the October 28, 1974 Memorandum 74-63 and
the supplement thereto. I have further read the November 8, 1974
letter from Ronald P. Denitz.

In amplification of the statements made in my May 2,
1973 letter (Exhibit XVII to the June 25, 1973 Memorandum 73-47)
and my May 2, 1974 letter, I offer the following additional commenta:

A. Mr. Denitz' point number one obviously is in total
accord with the views I have previously expressed.

Notwithstanding the cries of potential injustice by reason of
form contracts, I do not believe that any of the 25+ letters as
exhibits to the June, 1973 Memorandum strenucusly assert that
Sections 1670 and 1671 now make available a meaningful remedy to
the seller of real estate and especially to the seller of resi-
dential real estate.

'B. Similarly, with respect to item 5 of Mr. Denitz’
letter, I again agree, and in this instance I

suggest the only means of resolving the question of percentages
is for the commission itself to take an honest look at whether
any member thereof would satisfy himself with the receipt of merely
five percent of the sale price of residential real estate in
exchange for the default by the buyer. I again note, that especially
in the area of low priced sales of real estate, the seller is
economically unable to employ the necessary experts to show the drop
in valuation and the personal inconvenience involved in residential
sales is as difficult to determine as damages in 3 personal '
injury action but unfortunately, not allowable toc the same extent
as in a personal injury action.
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¢. Likewise, I agree with the position taken in
Mr. Denitz' point number three. To shift the
burden of proving the reasonableness of the provigsion makes the
legislation totally meaningless, since that is the position which
we are presently in,

D. Likewise, I agree with, the suggestion that the
provisions, with respect to the late payment charges,
be eliminated so as to eliminate much of the thrust of the oppo-
sition to the proposed legislation. The problem of late payment
charge is totally different from the general area of contractual
provisions for liquidated damages and especially different from
the problem of the seller of real eatate.

Perhaps there is an area for abuse which would be
created by legislation similar to.that initially proposed for the
liquidated damages and the presumption of validity in real estate
sales contracts. But that potential must, it seems, be measured
against the actual existing abuse which permits virtually every
buyer to default on his contract .and nonetheless obtain full
refund of his money without the seller's having any meaningful
recourse. Only those sellers so wealthy that they can afford to
engage in the type of litigation necessary to prove damages under
existing laws can avoid the losses from such defaults. The failure
to change the law, therefore, socially results in a continued
detriment to the vast middle class and even lower middle class who
are in the position of selling real estate or entering into
contracts, with the vast majority of those henefiting from the
existing law being those who intentially breach their obligations
or those who are so wealthy that they can afford the litigation
under existing laws.

In examining the cries of anguish from consumer groups
and from the poverty law clinics, it seems essential to simul-
taneously consider the foregoing. s

. For myself, my advice to any seller of real estate is
that his contract of sale, no matter what teeth are inserted into
it, amounts to nothing more than an option for the buyer to tie
up his property. He certainly shouldn't assume that any detriment
incurred by relying upon the completion of that contract will ever
be recovered from the buyer should the buyer default.

- Finally, let me just again note that creation of a law
which makes the deposit (be it made or only promised to be made)
the measture of damages would bring the law of the State of
California to the place where most persons, other than lawyers, assume
it to be and that is that in the event of a default in the purchase
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of real estate, the buyer forfeits his deposit and can walk
away without further responsibility. Within the reasonable
restraints proposed for the liquidated damages legislation, I
cannot see why the commissicn or the legislature would not want
to recognize and legalize the expectations of most Californians.

Sihpef ly yglurs,

RDA: jm



RECOMMENDATION
INTRODUCTION

Existing California law permits the parties to a contract, in
some circumstances, to agree on the amount or the manner of
computation of damages recoverable for breach.! Two
requirements must be satisfied. Sections 1670 and 1671 of the
Civil Code ? permit the enforcement of a liguidated damages
provision only where the actual damages “would be
impracticable or extremely difficult to fix.” In addition, the
courts have developed a second requirement that the provision
must reflect a “reasonable endeavor” to estimate actual
damages.* The judicial decisions interpreting and applying
these requirements, however, provide inadequate guidance to
contracting parties and severely limit the use of liquidated
damages provisions.* Unlike the Civil Code sections which
reflect a traditional hostility to liguidated damages provisions,
recently enacted statutes such as Section 2718 of the
Commercial Code ® encourage the use of such provisions.®

' For a discussion of the varying forms a liguidated damuges clause may take, see
background study, Sweet, Liguidated Damages in Californra,

re’on' n‘l'd in
i oA, L. _
RevisioN Commal

]
60 CalL. L. REv. 34 umawmmdﬂ

: Sectior&s 1670 and 1671, which were enacted m 1812 and have not since been amended,
read:

1670. Ewvery contract by which the amouut of dnmage to be paid, or other
compensation to be made, for a breach of an obligation, is determined in anticipa-
tion thereof, is to that extent void, except as expresiy provided in the next
section.

i671. The parties ta a contract may agree therein upon on amount which shall
be presumed to be the amount of damage sustained by z breach therecf, when,
from the nature of the case, it would be impracticable or extremely difficult to
fix the actual dumage.

3 MeCarthy v, Tally, 46 Cul 2d 577, 584, 297 194 081, 935 (1956); Better Foods Mkis, Inc.

. . American Dist, Tel. Co., 40 Csl 2d 179, 157,253 F.2d 10, 13 (1953). See also Garrett
v. Coast & S. Fed. Sav. & Loen Ass'n, 9 Cal.3d 731, 511 P.2d 1197, 108 Caul. Rptr. 845
{1973}, Clermont v. Secured Investment Corp., 25 Cal. App.3d 766, 102 Ca! Bptr.,
340 (1972).

1 See background study,

8 The pertinent portion of Section 2718 provides:

2718, (1) Damages for breach by eitber party may be liguidated in the agree-
ment but only at an amount which is reasonable in the light of the aniicipated
or actual hart caused by the breach, the difficulties of proof of loss, and the
inconvenience or nonkeasibility of otherwise ohtuining an ndequate remedy. A
term fidng unreascnably large liguiduted damages is void 23 & penalty.

* For provisions authorizing hiquidated daruages in marketing conkracts, see CORP.
CopE § 13353; Foop & Aci), CopE § 54264, For provision i
ment charges, s IVIE LODE tetail instearnent selesy, 2982 {automobile
sales finance acti: FIN. CoDE §§ 14452 {credit unions!, 18667 (4] {5} und 18934 {in-
dustrial loan compaes) , 22480 [personal property brokers). See also Covr, CODE
§ 54348 {services of local ugency enterprisel; Puit. REs. {oDE § 6224 {failure to pay
State Lands Uominission); §Ts. & Hwys. Cobg § 6442 (Improvement Act of 1911},

Reroers of
1229 (1973)

Bus. & Tor.
Copg § 102405

(Whiq resl
estate loans),




A liquidated damages provision may serve useful and
legitimate functions.” A party to a contract may seek to control
his risk exposure for hiz own breach by use of a liguidated
damages provision. Such ~ontrol is especially important if he is
engaged in a high risk enterprise. A party also may desire to
specify the damages for his own breach because he is unwilling
to rely on the judicial process to determine the amount of
damages. He may, for example, be fearful that the court will not
give sufficient consideration to  legitimate excuses for
nonperformance, that the court may be unduly sympathetic to
the claim of the opposing party that all his losses should be paid
by the breaching party, or that the court may manifest
prejudice against contract breach to the extent of assessing
damages on a punitive basis.

A nonbreaching party may use *a liguidated damages
provision because on occasion a breach will cause damage, but
the amount of the damage canpot be proved under damage
rules normally used in a judicial proceeding. He may fear that,
without an enforceable provision liquidating the damages, the
other party will lack incentive to perform since any damages he
causes will not be sufficiently provable to be collected. There is
also a danger that, without a liquidated damages provision, the
breaching party may recover the full contract price because the
losses are not provable.

Liquidated damages provisions may also be used to improve
upon what the parties believe to be a deficiency in the litigation
process—the cost and difficulty of judicially proving damages.
Through a liquidated damages provision, the parties attempt by
contract to settle the amount of damages involved and thus
improve the normal rules of damages. Also, when the provision
is phrased in such a way as to indicate that the breaching party
will pay a specified amount if a particular breach occurs,
troublesome problems involved in proving causation and
foreseeability may be avoided. Finally, the parties may feel that,
if they truly agree on damages in advance, it is unlikely that
either will later dispute the amount of damages recoverable as
a result of breach.

Use of liquidated damages provisions in appropriate cases also
may improve judicial administration. Enforcement of
liquidated damages provisions will encourage greater use of
such provisions, will result in fewer breaches, fewer law suits,

For pravisions authorizing liguidated damages in certain public construction con-
tracts, see GOV Cob $§ 14376, 33069.85; 315, & Hwrs. CobE §4 52545, 10503.1.
? The following discussion draws heavily upon the buckground study.



and fewer or easier trials, and in many cases wiil provide as just
a result as ¢ court trial.

While liquidated dainages provisions may serve these and
pther usefisi and legitimate functions, there are dangers
inherent in their use. There is the risk that a liquidated damages
provision will be used oppressively by a party able to dictate the
terms of an agreement. And there is the risk that such a
provision may be used unfaily against a party who does not
fully appreciate the effect of the provision. Thiz is fre -

q.u.en,-l'fj he zoae where Oonsumers ore invalved.

The Commission believes that the use of liquidated damages
provisions is beneficial +nd should be enconraged, subject to
limitations to protect against the oppressive use of such
provisions, especislly in Consumer cases dSnd where

‘f‘hg F’ﬁf‘HE’S have Subsﬁnﬂaﬁ uneiuif bor-
gaimi,tg —Power'.

RECOMMENDATIONS

Having concluded that the existing law does not permit the
use of a liquidated damages provision in many cases where it
would serve a useful and legitimate function, the Commission
makes the following recommendatiors.

General Principles Governing Liquidated Damages

Sections 1670 and 1671 of the Civil Code should be replaced
by a statute that applies to liguidated damages provisions in
contracts generally {absent a specific statute that applies to the
particular type of contrack) and that implements the following
basic principles:

(1) A contractual stipulation of damages should be valid
unless found to be unreasonable. This rule would reverse the
basic disapproval of such provisions expressed in Sections 1670
and 1671 and in the judicial decisions but would still enable
courts to invalidate such provisions in situations where they are
oppressive.

(2) Reasonableness should be judged in light of the
circumstances confronting the parties at the time of the making
of the contract and not by the judgment of hindsight. To permit
consideration of the darnages actually suffered would defeat
one of the purposes of liquidated darnages, which is to avoid

litigation of the amount of actual damages.

3) party secking to invalidate a liquidated damages
provision should have the burden of pleading and proving that
it is unreasonable. If the party seeking to rely on the provision
were required to prove its reasonableness, he would lose one of
the significant benefits of the use of a liquidated damages

{1



provision, which is o sruplify any ltigation that may arise out

of a breach of the contract,

(4} In cases where the party seeking to in-
velidate the Liguidatac demegss provision shows
thet the contrect 13 a consumer contrach {made
for personal, family. or household purposes) or
wag mafde when he wag in a substantislly inferior
bargaining position, the party seeking io enforce
ihe provision should besr the burden of proving
reasonabienezs.  This would protect the wegker
and ‘ess swrparisnced pariies.

Heal Properiy Leases

The concurrent resolution directing the Law Revision
Commission to study liguidated damages referred specifically
to the use of liguidated damages provisions in real property
leases.® The Commission: has coneluded that no special rules
applicable to real property lcases are necessary; the general
rules recommended above will deal adeguately with any
liquidated damages problems in connecton with such leases.

Land Purchase Contracts,

The parties to a contrac real property may desire
to include in the contract a provision liquidating the damages
if the purchaser fails to compiete the purchase. In some cases,
the parties may agree that an “earnest money” deposit
constitutes liquidated damuages if the purchaser fails to
complete the sale. The validity of such provisions under existing
law is uncertain.®

The Conmission recammends the adoption of &
provision recognizing liquideted demmges elauses
in contracts for the sale of real property. A

"liquidated damegez provizlon in such contracts,
enforceable by either the buyer or the seller,
should be valid only if the provision satisfles
the general requirements for validity of a ligui-
dnted damages provision outlined above and is
separately signed or inttinled by each pariy to
the contract. This requirement will alert the

" See Cal. Stats. 1972, Bes. Ch. 22 at 3223 [directing the Commission to study ‘whather
“the taw relating to liguidated damages in contracts am:ir, particularly, in leases,

should be revised™).

E'Ftr"ﬂ!! sule of}

* See background study | i Gan, L WEVISION Comm'ad R&Pﬁ?f‘

1229, jada-1adTiar3),



parties to the fact inet the iiguidated damages
clause 15 includmd in the ~ontraet. .

10. The Commission’e rzcomendaticn wpuld gensrally
conform Lo axisting practice. The Standard Real
Batate Purchesgs Contract and Recelipt for Deposii,
approved in form only for use in "asimple trans-
gotions”™ by the Californis Resl Estate Associa-
tion and the Htate Bar of California, contalns
the followirz provision:

7, If Buver feils to nomplaie gald
purchase ag hzrein provided by reason of any
default of Buyer, Seller shall be released
fram his obligation to sell the property to
Buyar and may procead ageinst Buyer upon any
claim or remedy which he may have in law or
equity; provided, however, that by placing
their initials here [ 1 ( }, Buyer and

Buyer  Seller

Seller agrees that it would be impractical or
axtremely difficult to fix sctual damages in
case of Buyer's default, that the amount of the
depogit is & reasoneble eatimate of the damages,
and that 3siler retain the deposit asz hias acle
right to demages.



PROPOSED LEGISLATION

The Commisgicn's recommendation would be effestuated by ensctment

of the followlug meagure:

An act to amend Sectionsz 1951.5 and 3358 of, 10 add Sections 3319

and 3320 to, and Lo repesl Sectiony 1670 and 1671 of, the

Civil Code, and to amend Sections 14376 and 53069.85 of the

Government Code, relating to llguidated damages.

The people of the State of Culifornia doc enact ae follows:

Civil Code £ 1670 [repealed)

Section 1. Section 1670 of tha Civil Code is repealed,

16570 Every contrnet by whieh the amount of damage
o be paid; or other compensation to be made; for a breaeh
of an obligation; is determined in anticipation thercof s to
that extent veid; exeept as expresly provided i the next
seetion:

Comment. Sections 1670 and 167! are superseded by Section
3319, '

Civil Code § 1671 (repealsd)

SEC. £. Section 1671 of the Civil Code is repealed.
1671 The partes o # contract may agree therein upon
an arpount whieh shall be presumed to be the amount of
demage sustained by # breaeh thereof when; frem the
nature of the ease; it would be impractieable or extremely
diffienlt to Bx the aetunt damuge:

Comment. Sections 1670 end 1671 are superseded hy
BSection 3319.

Civil Code § 1951.5 {amended)

SEC. 3. Section 1951.5 of the Civil Code is amended to
read:

1951.5. Beetens 1670 and 167+ Section 3319, relating to
liquidated damages, apply applies to 2 lease of real
property.

Comment. Sections 1670 and 1671 are superseded by Section -
3319,



Civil Code § 3319 (added)

Sec. b, Section 3319 is added to the Civil Code, to read:

3319. (a) Except as otherwise provided by statute, a provision in a
contract liquidating the damages for breach of the contract is valid unless
the party seeking to invalidate the provision establishes that it was un-
reasonable under the circumstances existing at the time the contract was
made.

(b) Where the party sesking to invalidate the provision establishes
that he was in a substantially inferior bargaining position at the time
the contract was made or that the contract is primarily for his personal,
family, or household purposes, the provisich is invalid unless the party
seeking to enforce the provision establishes that it was reasonable under

the circumstances existing at the time the contract was made,.

Comment. Section 3319 provides that a liguidated dameges provision
in a contract is valid if it is reasonable and places tke burden of proof
generally on the person seeking to invalidate the provision. It thus re-
flects a policy that favors the use of liguidated damages provisions, re-
versing the restrictive policy of former Sections 1670 and 1671. However,
in consumer cases and in cases where the parties are in unequal bargaining
positions, Section 3319 shifts the burden of proof to the party seeking to
enforce the liguidatsd damages provision.

Section 3319 limits the circumstances that may be taken into account
in the determination of reascnableness to those in existence "at the time

of the making of the contract.” Accordingly, the amount of damages actually



o

suftered aus ne besrimg on the validity of the liguidated
damages provision, T'] svalichity of the provisiow depends upon
P ressorablonoss al s lme he contract wis made., Tao permit
consideration of tne aamages actually suffered would defeat
oite of the logitiniate purpoes of the clse, wineh is to avoid
hitiganon ou the :%am‘a_gca issuz, Uonirast CoM. Cobe § 2718,

farmer Soorion 6. permiived Jiudated darsages oply where
the actual damagey “would b impracticabe or extremely
difficubl to el Fiis ambizoons dmitetion failed (o provide
;rui{ianw to the contreting pacties and unculy United the use

- b ﬂurcm drmpages provisions. In addition the courts
18"’?.\{};_,-& Soa oservad reguirennest cadorfsertions l‘cr and
I371—the wrovision toust ratlect a Creassmzhie ﬁr;{luwor” to

estimate the probable damegses Yoo Melurthy v Talh, 46
a2 5?7‘,584,1"97 i "ﬁ u\'h QQF‘ { 9%‘"‘; Hatior Foods M’K!s., inc
v. Amerioan Ahet Tel Co, 3 Cal % 179 187, o83 PP od 16, 16
(189530,

Section 3319 does not lmit the wse of liquidated
damages provisions to cases where darnages would be difficult
to fix or where the amount selected by the parties reflects a
reasonable effort to estimate the pmhab]e amount of actual
damages. Instead, the parties are given considerable leeway to
determine {jddef‘S for breach. A/ the circumistances existing
at the time of the making of the contract are cc«miriered,
including G 5 the relaticnship the damages
pravided beax tn the range of harm that reasonably could be
anticipated at the time of the making of the contract. Cther
velevant censiderations in the determination whether the
armmount of liguidated darasges is so high or so low as to be
unreasonable include bat are not Hmited to soch matiers as the
relative eguality of the ba ugelning power of the parties, the
anticipation of the parties iha p ool of actual damages would
be costly or inconvernd # ' : '

and whether the
liquidated damages provisinn is mcluded in a form contract,

this connection, it chould be noted also tha nothing in Section
3314 affects the powsr of s court o madiiy or nuillfy terms in
& contract of a.f'hﬂbioﬁ ‘e discussion in 1 B WITKIN, SUMMARY
OF CALIFORNIA Law Contracis § 13 ab 5536 (8th eq.‘IQ?S}.

Sundivision {al {rolesents she selloy favoring
liquidaaed demages provisions by placing on the party
aeeking to svoid the provaisicn ihe burden of proving
that the provision was unreagoneble when the centract
wes made. Howevar, where the party sesking to aveid
the provizion mskns an initizl showing that he was

in & agubgtantielly inferior tmrgsining position or
that the contrmet 18 "primerily for hils perscnai,
family, or nousshold purposies,” asubdivision {b) makes
clear thei the burden of proof shilis to the party
seeking te vaforce the llguidated deameges provizion.
The "primarily for his personzl, Tamily, or houge-
held purposss" stendsrd iz teken from the Unroh Act

#
o
—
"
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which governs retetl insgiallment sales, BSee Sivil
Code § 1802.1 Tt sntould be noted that. whare the
party scukipg Lo avold the provision is the none
congmer pRrity Lo a concumer contpact or ie the
superior parts in the case of Jisparste beresining
poritions, ne may nol take advantage o the burdeh-
ahifsing provision,

The introductory clauge of subdivision (i) makes clear that
the geotier. dees not sbfect the statutes that govern
Liguidation of damages for breach of cortain tvpes of contracts.
i, Cosm Conr $2718 For lute payment charge provisions,
see, o )0 Cope §8 18038 (retail tallment sales),
SN 2982 {sutomchile sales finance); FIN, CODE
§€ 14852 {eredit unions), L8667 (a) (5} and 18634 {industrial loan
companies: . 22480 (persona! proparty brokersy; Govr. CODE
§ 54348 (services of jocul cgency enterprisel. These other
statutes—uot Section 33}9——govern the situations to which they
apply. Of course, where there are exceptions to the coverage of
some provision governing liquidated dumages in certain types
of contracts, Section 3319 does apply. £, FIN. CODE §§ 18649

. and 18660.2 (exceptions to Section 18667), 22053 (exception to
Section 22480). Government Code Sections 14376
{requiring state public works contract to contain a charge for
late completion) and 530649.85 {allowing cities, counties, and
districts to includegcharge for late completion) Ryl
remain unaffected by Section 3319.

Instead of promising to pay a fixed sum as liquidated damages
in case of a breach, a party to a contract may provide a deposit
as security for the performance of his contractual obligations, to
be farfeited in case of a breach. If the parties intend that the
deposit be liquidated darnages for breach of a contractual
obligation, the question whether the deposit may be retained in
case of breach is determined just as if the amount deposited

were promised instead of deposited, and the standard provided
in Section 3319 controis this determination. *
On the other hand, the deposit may be nothing more than

a fund to secure the payment of actual damages if any are
recovered; and, in such case. the deposit is not considered as
hiquidated damages. See Crvin Copk § 19505 {payment or
deposit to secure performance of rental agreement). Compare
CiviL ook § 19515 (liquidation of damages authorized in real
property lesse}. BSection 3219 slso controls the
determination of ithe valiidity of a liguidated
damages provigion in a contrmct for the sale of
real propertiy. Liguideted damages provisions in
such contracts may be enforcsd by either the buyer
ar the seller, See also Seciion 3320 {requiring
- such provisions to be =igned or initialed by

both parties).

Bus. & Tror.
Qope § 02428

(certain resl
estate lt:n-m.'i)Ji




Civil Code § 3320 (added)

Sec. 5. Section 3320 is added to the Civil Cede, to read:

3320. A provision in a contract for the sale of real property liqui-
dating the damages where a party fails to satisfy his obligation to pur-
chase or sell Lhe property is valid only if the provision is separately

signed or initialed by each party and is valid under Section 3319,

Comment. Section 3320 is new. It recognizes that the parties to a
contract to sell real property may provide for liguidated damagss for zither
party's failure to satisfy his obligation. Under former law, the validity
of such provisions was uncertain. See California Law Revision Commission,

Recommendation Relating to Liquidated Damages (January 1975). Where a ligui-

dated damages provision in a contract for the sale of real property is
separately signed or initialed as required by Section 3320 and satisfies
the requirements of Section 3319, the limitations of Sections 3306 and 3307

do not apply.

Civil Code § 3358 (amended)

Sec, 6. Section 3358 of the Civil Code is amended to read:

3358. Netwishsterding-the-previsiens-ef-this-Chepiars Except as other-

wise provided by statute, no person can recover a greater amount in damages

for the breach of an obligation than he could have galned by the full per-
formance thereof on both sides «-exeepi-ia-the-eases-gpeeifiod-in-tho-Aw-
ticies-en-Exemplary-Pameges-ard-Penal-Damagess-akd-48-8eeiiens-33195-33304

ard-3340 .

Comment. Section 3358 is amended to replace the former listing of
specific provisions with a general reference to statutes that constitute
an exception to the rule stated. The former listing of specific provi-

sicns was incomplete,

-10-



Govermmeni Dods § 1L7UE §§I2€'ﬁde-§}

e

T e g i | e Ty - .
Sec. T. Section 1376 of the Government Code is

amended Lo reasd:

14376, Every contieer <hal coniain a provision i
regard to the time whoen the whole or any specitied
portion of the work contemnpluted shull be completed,
and shall provide that for ewch duy completion s delayed
bevond the speeitied time, the contractor shall forfeit and
pav to the state a specified simn of money, to be deducted
from ery paviments dus or to hecome due to the
contractor. A contract for a road project may aiso provide
for the payment of extra compensation to the contractor,
as 2 bonus for completion prior to the specified time, such
provision, if used, to be included in the specifications and
to clearly set forth the basiv for such pavment. Section
3219 of the Civil Code does not apply to contract
provisions under this section.

Comment, The lasgt sentence is .added to Section
14376 to make clear thet the enactment of Civil Code
Section 3219 hae no effect on o contract provisions
under Section 1375, *

Govermment Code § 53069.85 {. men&ed}

gec. 9. Section 53069.55 of the Government Code

is amended to read:

53069.85. The legislative body of a city, county or
district ray izclude or cause to be includec in contracts
for public projects a provision establishing the time
within which the whole or any specified portion of the
work contemplated shall be completed. The legislative
body may provide that for cach day completion is
delayed beyond the specified tine, the contractor shall
forfeit and pay to such agency involved a specified sum
of money, to be deducted from any payments due or to
become due to the contractor. A contract for such a
project may also provide for the payment of extra
compensation to the contractor, as 4 bonus for
completion prior to the specified time. Such provisions,
if used, shall be included in the specifications upon which
bids are received, which specifications shall clearly set
forth the provisions. Section 3319 of the Civil Code does
not apply to contract provisions under this section.

Comment. The last sentence ig added to Section
53069.55 Lo make clesr that the enaciment of Civil
Code Section 3319 has no effect on contract provisions
under Sectimn 53069.85%.

ey



